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Sex Behind The Bar: Should Attorney-Client Sexual
Relations Be Prohibited?
Law, therapy, medicine, teaching, and religion are professions
that enshrine a meaningfulness to their calling, an avowal to a
higher purpose. Professional who enter these fields implicitly
take a solemn vow of personal dedication to their social
responsibility. They are granted the rights of power over other
peoples lives. In return for this privilege, they promise to
abide by and keep sacrosanct certain practices and ideals.1
The first day of Professional Responsibility class, our professor
stood before us and posed several ethical questions for our
consideration: Can you tell the judge if your client comes to you
and says he committed the crime? Can you bill two different clients
for the same research? Can you pay someone to refer clients to
you? Can you have sex with your client? After spending a summer
as an intern with the Office of Disciplinary Counsel, I thought I
knew all of the answers. When the professor gave us the
answers-no, no, no, and probably yes-I was shocked, as was
most of the class who assumed that, contrary to television and the
movies, 2 it was pretty clear cut that an attorney could not have sex
with a client.
The issue makes a hot topic for discussion in professional
responsibility classes, bar association meetings, and law review
articles, but is it truly a concern in the real world? Do we need
rules specifically prohibiting attorneys from having sex with their
clients and, for that matter, is it really any of our business who an
attorney is sleeping with? This comment explores these issues,
beginning with the early stages of the debate in the 1980s, when
1. Helping Overcome Professional Exploitation, Advocate Web Hope <http'/l
www.advocateweb.com/hope/lawandethics.htm (visited August 8, 1999) (quoting Marilyn R
Peterson, At Personal Risk: Boundary Violations in Professional-ClientRelationships pp.
24-25).
2. Linda Fitts Mischler, Reconciling Rapture, Representation, and Responsibility: An
Argument Against Per Se Bans on Attorney-Client Sex, 10 Geo. J. Legal Ethics 209 n.5
(1997) (commenting on the questionable sexual ethics of lawyers in such films as BODY OF
EVIDENCE (Metro-Goldwyn-Mayer 1992); JAGGED EDGE (Columbia 1985); Nurs (Warner
Brothers 1987).
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cases began to appear with some frequency, 3 and examines the
situation in those states that have chosen to enact rules banning
attorneys from having sex with their clients and in those that have
rejected such rules, as well as the impact those choices have had
on the resolution of recent cases involving attorney-client sexual
relations and the various arguments for and against enacting such
rules.
I.

THE CURRENT STATE OF THE RuLEs

There are several schools of thought surrounding whether an
explicit rule governing attorney-client sexual relations is needed:
(1) the existing rules are sufficient to discipline attorneys who
engage in sexual relations with their clients; (2) a limited rule is
needed to protect the most vulnerable clients in the areas of family
law and, possibly, criminal law; and (3) a per se rule is needed to
impose a complete ban because any sexual relationship is
inherently disruptive to the lawyer-client relationship. 4 This
comment examines each of these schools of thought as it explores
the current state of rules addressing attorney-client sex.
The most recent and perhaps most influential development
occurred when the American Bar Association ("ABA") released, as
part of its proposed model rules for the year 2000, rule 1.8 (k):
Client-Lawyer Sexual Relations. The rule provides that "A lawyer
shall not have sexual relations with a client unless a consensual
sexual relationship existed between them when the lawyer-client
relationship commenced."5 The explanation memo to this rule,
entitled Adoption of new per se rule prohibiting most client-lawyer
sexual relationships, comments that the ABA Commission
recommends following the lead of those jurisdictions that have
already adopted explicit rules regulating attorney-client sexual
relations.6 The explanation memo posits there is now a need for a
rule because of the recent number of sexual misconduct complaints
against attorneys and that a specific rule will alert both attorneys
3. Molly A. McQueen, Regulating Attorney-Client Sex: The Need For An Express Rule,
GoN7z L REV. 405, 406 1993/1994. The state of Michigan reported one case of attorney sexual
misconduct in the 1980's, but that number increased to a reported thirty seven cases in 1995,
resulting in five formal complaints; Detroit Free Press, freep/news/wayne, Attorney-client sex
is issue in case by David Zeman, (February 29, 1999) <http://www.freep/news/wayne.com
(visited August 10, 1999).
4. Id. at 413-20.
5. Center for Professional Responsibility <http://www.abanet.org/cpr/e2k/rulel8memo
.html> (visited 9/8/1999). The rule will be voted on October 15, 1999. Id.
6. Id.
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and clients to the fact that a sexual relationship may violate ethical
obligations the attorney has to the client.7 The ABA Commission
rejected the idea of a partial ban, stating that a solution does not
effectively address the problems of conflict of interest and does
8
little to prevent the problems from arising in the first place.
Prior to the isusance of proposed rule 1.8(k), the Standing
Committee of the ABA had declined to support a resolution
concerning attorney-client sexual relations that had been proposed
by the ABAs Young Lawyers Division Ethics and Professionalism
Committee ("YLD Committee"), finding an express rule to be
unnecessary,9 but addressed the problem by issuing Formal Opinion
92-364 in 1992.10 In Formal Opinion 92-364, the ABA warned that
any relationship between an attorney and a client may both unfair
exploit the lawyers fiduciary position and impair the lawyers ability
to represent the client." It is the nature of the attorney-client
relationship that the client place his or her trust in the attorney and
that the attorney encourage this behavior and, in return, place the
clients interest ahead of his or her own. 12 The ABA recognized that
when a lawyer fails to do this and enters into a relationship with a
client, both the Model Rules of Professional Conduct and the Model
Rules of Professional Responsibility could be violated. 13 The ABA
further recognized three risks to the attorney-client relationship
that may result from a sexual relationship, depriving the lawyer of
independent judgment, creating risks that the lawyer will be subject
to a conflict of interest, and unwarranted expectations regarding
14
the preservation of confidences.
Ten states have enacted rules concerning attorney-client sexual
relations, beginning with California 15 New York, 16 Florida, 7 Iowa,1 8
7. Id.
8.

Id.

9. Pennsylvania Bar Association, Legal Ethics and Professional Responsibility
Committee Formal Opinion 97-100 (1997) (citing letter from David B. Isbell, Chair, ABA
Standing Committee on Ethics and Professional Responsibility, to Steven L. Slagel, Chair
YLD Ethics and Professional Committee (Sept. 1, 1993).
10. ABA Formal Op. 92-364 (1992)
11. Id.
12. Id. Although some articles concerning attorney-client relationships point out that
the majority of those relationships involve male attorneys and female clients, this author
recognizes that both female and male attorneys and clients can be involved in relationships.
13. Id. The ABA specifically referred to Rule 1.8(b) and. DR 4-101(B)(2) which provide
that a lawyer may not use client confidences to the disadvantage of the client and Rule
1.7(b) and DR 5-101 prohibiting a lawyer from representing a client when the representation
may be limited by the lawyers own interests. Id.
14. Id.
15. Cal. Rules Prof. Conduct (1995). Rule 3-120. Sexual Relations With Client, http:/

640

Duquesne Law Review

Vol. 37:637

Minnesota,' 9 Oregon,20 Wisconsin, 21 Utah, 22 West Virginia, 23 and
North Carolina.2 4 Both California and New York have enacted
limited rules under the theory that, although a rule is needed, not
all sexual relations between and attorney and client are unethical.
Californias 'rule prohibits an attorney from requiring or demanding
sexual relations with a client incident to or as a condition of a
professional relationship or coerce, intimidate, or use undue
influence in entering into sexual relations with a client or continue
representation of a client with whom the attorney has sexual
relations if such relations cause the attorney to perform legal
services incompetently. 25 California's rule does not apply to spouse
of the attorney, ongoing sexual relations that predate the
attorney-client relationship, and lawyers in a firm that do not
26
participate in the representation.
New York's rule is limited to matrimonial attorneys under the
theory that these clients are the most vulnerable and in need of
protection. 27 New York's disciplinary rules further prohibit all
attorneys from accepting employment if the exercise of
professional judgement on behalf of the client will be . . affected
by the lawyers own . . . personal interests. 28 Unfortunately, this
www.calbar.org/pub250/9/s0017.htm; Jennifer L. Myers, David Sonenshein, David N. Hofstein,
To Regulate or not To Regulate Attorney-Client Sex? The Ethical Question in Pennsylvania,
69 Temp. L Rev. 741 (1996).
16. New York Code of Professional Responsibility DR 1-102(a)(7) (1993).
17. Florida Rules of Professional Conduct Rule 4-8.4(i) (1998). Florida's rule is perhaps
the most ambiguous, prohibiting only that sexual conduct that exploits the lawyer-client
relationship. The comment does little to shed light on what type of conduct is prohibited,
only stating the lawyer-client relationship is grounded on mutual trust. A sexual relationship
that exploits that trust compromises the lawyer-client relationship. Id.
18. IA ST CPR EC 5-25 (effective Jan. 2, 1995).
19. MN ST RPC Rule 1.8(k) (West 1993 and 1998 Supp.).
20. Oregon Code of Prof. Resp., DR5-110 (Effective Dec. 31, 1992).
21. Wisconsin Rules of Prof. Conduct SCR 20:1.8(k)(2) (1998).
22. Utah Rules of Prof. Conduct 8.4(g) (1998).
23. West Virginia Rules of Prof. Conduct 8.4(g) (effective Sept. 1,1995).
24. Attorney Client Sex Forbidden, The News and Observer Publishing Company
Raleigh, North Carolina; The Associated Press copyright 1997. North Carolinas rule became
effective July 24, 1999.
25. Cal. Rules Prof. Conduct (1995). Rule 3-120. Sexual Relations With Client, <http:ll
www.calbar.org/pub250/9/s0017.html.
26. Id.
27. New York Code of Professional Responsibility DR 1-102(a)(7) (1993).
28. Lawyers, Clients & Sex: Is it Love Legal Style or Forbidden Territory?, NYSBA
Professional Discipline Committee Panel, May 30, 1997, <http://www.nysba.org/media/
newsreleases/sex.html. This press release was to promote a celebrity panel discussion on the
topic which included noted Manhattan divorce lawyer Raoul Felder, sex therapist Dr. Ruth
Westheimer, and Brooklyn D.A. Charles Hynes. Id.
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portion of the rules provides an exception if the client consents,
29
further clouding the issue.
North Carolina is the most recent state to enact a strict per se
ban and prohibits all types of consensual sex between an attorney
and client unless there was a prior relationship or, if the attorney is
a member of a firm, another member of the firm takes over
representation.3 0 The president of the North Carolina State Bar
Council said that the Council wanted to make a statement everyone
would understand, that it is never okay to sleep with clients. 31
David Logan, a legal ethics professor at Wake Forest University,
commented on the new rule "Sex with clients once was known at
the legal professions 'dirty little secret'. There was the good-old-boy
attitude: 'if you're doing it, I don't want to hear about it, and don't
let it get messy'. Now the profession realizes . . . lawyer-client
32
relationships are never truly consensual."
Unfortunately, although Formal Opinion 92-364 influenced some
states to enact their own statutes or advisory opinions, it did not
curb the number of attorneys who cross the line and have sexual
relations with their clients. States that have declined to adopt any
type of rule banning attorney-client sexual relations rely on the
existing rules to discipline attorney relationships that may be
inappropriate. Washington rejected a proposed amendment to
Model Rule 8.4 prohibiting attorney-client sexual relations and
instead applied its existing rules, specifically RLD 1.1, regarding
acts of moral turpitude.m In In re Heard, the Supreme Court of
Washington was asked to decide the issue of whether an attorney
who has sex with his client commits an act of moral turpitude and
can be punished under the existing rules, The Court concluded in
this case that the attorneys actions did constitute acts of moral
turpitude. However, the Court did recognize that moral turpitude is
not specifically defined and its application is dependent upon the
makeup of the court hearing the case.35 The Court also noted that
they were not announcing a general rule regarding attorney-client
29. Id.
30. See supra note 23.
31. Id.
32. Id.
33. In re Heard, 963 P.2d 818 (1998). The proposed rule stated [ilt is professional
misconduct for a lawyer to . . . have sexual relations with a current client of the lawyer
unless a consensual sexual relationship existed between them before the lawyer/client
relationship commenced. Id. at 825 (citing McQueen, see supra note 2).
34. Id.
35. Id. at 825.
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sexual relationships. 36 The Court will be asked to change its mind,
however, when it considers the case of Lowell Halverson, a former
President of the Washington State Bar Association who has
admitted he engaged in sexual relationships with six clients over
the past twenty years. 37 Attorney Halverson represented the women
in child custody and divorce matters and said that he regretted the
affairs, but did not feel they were unethical because the state bar
has no rule specifically prohibiting such conduct.- Chief
Disciplinary Counsel for the Washington Bar, Barrie Althoff,
submitted a proposed rule banning attorney-client sex to the
Washington Supreme Court in January of 1999 in order to clarify
that it is ethically improper for attorneys to engage in sexual
relations with a client, unless the intimate relationship began
39
before the attorney-client relationship.
The Michigan Supreme Court recently rejected a proposed
amendment to Rule 1.8 of the Michigan Rules of Professional
4
Conduct that limited sexual relations between lawyers and clients. 0
The Court declined to adopt the rule for similar reasons as
Washington, that existing Rule MCR 9.104(3) which provides that a
lawyer may be disciplined for conduct that is contrary to justice,
ethics, honesty, or good morals is sufficient to discipline attorneys
who engage in inappropriate relationships with a client.41 The Court
emphasized the lawyers fiduciary duty toward the client and stated
that a "lawyer who has a conflict of interest, whose actions
interfere with effective representation, who takes advantage of a
clients vulnerability, or whose behavior is immoral risks severe
36. Id. at 827.
37. State bar wants to prohibit lawyers-client sex, Kiro 7 News; Associated Press
<http://www.seattleinsider.com/partners/kirottv/news/stories/990122lawyersex.htnl>
(visited December 3, 1999).
38. Jake Batsel, Divorce Lawyer says he regrets affairs, The Seattle Times - Todays
Top Stories, Saturday, Dec. 13, 1997, <http://www.seattletimes.com/extra/browsehtm197/
althalv_121397.h tn! (visited December 3, 1999); Bar association recommends suspension
for ex-president, OregonLive, news from the Oregonian, <http://oregonlive.comtodaysnews/
9810/st100812.html (visited December 3, 1999). The complaint against Halverson was filed by
a client who alleged Halverson harmed her and her case by engaging in the affair. Id.
Halverson ended the affair after his wife learned of it and told his client that revealing it
could jeopardize her child custody claim. Former president of state bar is found guilty of
violating rules of profession, Tribnet, 2/4/98; Associated Press; <http://www.tribnetcom
(visited August 5, 1999)
39. Supra note 36. The disciplinary committee recommended a six-month suspension
of Halverson's attorney license. Id.
40. Lawyers Weekly 94-46, October 15, 1998; <http://www.lawyersweekly.con/treas/
mitres/A94-46-2.htm> (visited December 3, 1999)
41. Id.
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sanctions. .. " under the existing rules.42 Justice J. Kelly disagreed
and stated that, although most individuals do not need protection
in their dealings with an attorney, many do." Justice Kelly
commented that "rarely is a person more vulnerable to an
inappropriate sexual overture than from a trusted legal advisor
when the person is engaged in a contentious legal struggle. The
Court is remiss in failing to recognize the importance of the ethical
problem presented by sexual relations between attorney and client
by amending the rules to explicitly prohibit it.""
Michigan will also be revisiting the debate with the high profile
case of Attorney Leroy Wulfmeier III and his affair with a client,
Elizabeth Dandridge. 45 Mrs. Dandridge filed a malpractice suit
against Wulfmeier alleging that their eight-month affair, initiated by
46
the attorney, compromised his handling of her divorce settlement.
Other states, such as Pennsylvania, have attempted a limited
solution in the form of a sexual harassment prohibition.47 California
has expanded its tort laws to provide for sexual harassment in the
attorney-client relationship and recently upheld such a claim in the
case of McDaniel v. Gile.48 In McDaniel, the attorney withheld or
delayed legal services until his requests for sexual services were
satisfied. 49 The Rhode Island Supreme Court, however, recently
reversed a jury verdict for a claimant who sued her attorney and
his law firm alleging she had engaged in a sexual relationship with
the attorney against her will.5° The Court found that the sexual
42.

Id.

43.
44.

Id.
Id.

45. Detroit Free Press, 1999.
46. Id. Dandridge alleged that Wulfneier failed to do enough to determine the amount
of money her husband had and said that the affair became a point of friction between Mrs.
Dandridge and her husband, leading to an abrupt and conflicted settlement. Id.
47. Pennsylvania Bar Association, Report and Recommendation of the Gender
Education Committee, September 26, 1996; proposed amendment to rule 8.4. providing it is
attorney misconduct: . . . to engage in sexual harassment in the practice of law. ...
Id.
The amendment was placed before the Pennsylvania Supreme Court but the Court did not
take any action. Conversation with Pennsylvania Disciplinary Counsel Mark G. Weitzman,
August 5, 1999. The Pennsylvania Bar Association issued formal opinion 97-100 which
included proposed Rule 1.18: Attorney-Client Sexual Contact, but that rule was never actually
proposed. Id. (referring to his conversation with Ann Begler, chair of the sub-committee on
Sexual Misconduct which authored Formal Opinion 97-100).
48. 281 Cal. Rptr. 242 (1991); Sexual Harassment Laws Expanded, Service Providers,
Clients Now Covered Under Statute by Susan Gembrowski, May 30, 1995. Senate Bill 612
expands tort claims for sexual harassment to include attorney-client relationships. Id.
49. Id. As a result, the clients legal position suffered and she had to settle her divorce
claim herself. Id.
50. Vallinoto v. DiSandro, 688 A.2d 830 (R.I. 1997) Villanto said she had been compelled
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relations had not harmed Vallinoto's case and pointed out that the
disciplinary codes are not intended to create private causes of
action.5 1 The Court stated that Villanato's behavior was
reprehensible and not "in keeping with the professional conduct
demanded of attorneys. . ," but that Vallinato had not proven her
case. 52
II.

RECENT SOLUTIONS IN STATES WITHOUT SPECIFIC RULES

In the absence of a specific rule prohibiting attorney-client sexual
relations, courts have had to use existing rules to discipline
attorneys who engage in sexual relations with clients. Most courts
have little problem when the case involves obvious conflict,
criminal or immoral behavior. The following cases demonstrate the
frequency with which these cases are now appearing and also
explore many of the issues involved when an attorney, consciously
or subconsciously, uses his or her position to engage in a sexual
relationship with a client.
The Supreme Court of Ohio recently decided Cleveland Bar
Association v. Fenell in July of 1 9 9 9 .r The Court found that Dale
Fineli violated five disciplinary rules when he had sexual relations
with a female client and proposed that she barter the sexual favors
for legal fees.M The Court adopted the findings of the disciplinary
to have sex with DiSandro because she feared if she did not, he would not continue to
represent her. Id. The Court found it important that Vallinoto did not allege breach of the
fiduciary duty but pointed out that mere violation of the codes of professional responsibility
and conduct do not automatically establish a private cause of action for damages sounding
in negligence for breach of fiduciary obligation. Id. at 837.
51. Id. at 836.
52. Id. at 843. The Supreme Court of Rhode Island declined the opportunity to
establish broad guidelines for the sexual activities of a member of the bar in Carter v. Kritz,
560 A.2d 360 (R.I. 1989). In the Matter of DiPippo,678 A.2d 454, 456 (R.I. 1996). The Court
did state that in cases such as DiPippo, where the attorney is representing the client in a
domestic relations case, he must be aware that the sexual conduct of a divorce client may
have a significant bearing on that clients ability to secure child custody and in the
determination of the distribution of marital assets. Id. The Court went on to say that an
attorney who wishes to engage in sexual relations with a divorce client, must choose
between furthering an intimate relationship or acting as a lawyer for the client. Id. The
Court stated it was impermissible to do both. Id. The Court found that DiPippo had violated
Rule 1.17(a)(1) Declining or Terminating Representation. Id.
53. Cleveland Bar Association v. Feneli, 712 N.E.2d 119 (1999).
54. Id. at 120. Fineli represented the female client in regard to injuries she incurred in
an auto accident the client engaged in oral sex with Fineli in lieu of fees. Id. Fineli alleged
that the client suggested to him that she had other methods of payment that [he] would
certainly enjoy more than money. Id. However, at a meeting at the client's apartment,
recorded by the Mayfield, Ohio police, Fineli suggested specific prices for certain sexual acts
that would satisfy the clients fee. Id. at 120. The client fired Fineli and employed a new

1999

Should Attorney-Client Sex Be Prohibited?

board that Fineli violated DR 1-102(A)(6) (a lawyer shall not
engage in conduct that adversely reflects on his fitness to practice
law) and 1-102(A)(1) (a lawyer shall not violate a Disciplinary
Rule), but rejected the boards finding that Fineli should attend a
program for sex offenders because the board had not demonstrated
that Finelis behavior was a pattern.5 The Court said it was
immaterial who initiated the discussion or that the attorney-client
relationship had terminated two weeks prior to the conversation,
saying that the "burden is on the lawyer to ensure that all
attorney-client dealings remain on a professional level."5
A recent case decided by the Iowa Supreme Court offers an
example of one dynamic inherent in the attorney-client relationship,
client inferiority.57 In the case of Iowa Supreme Court Board of
Professional Ethics and Conduct v. Steffes, 5s Steffes took
partially-nude photographs of his client, whom he knew suffered
from a mental illness, under the pretext that he was documenting
her back injury.5 9 The attorney was court-appointed and the client
stated that she believed if she told anyone, no one would believe
her.6° The Court found Steffes' actions were sexual harassment, a
violation of DR 1-102(A)(7) sexual harassment or other unlawful
to
the
prejudicial
1-102(A)(5)conduct
discrimination, DR
administration of justice, DR 1-102 (A)(6) conduct adversely
reflecting on the fitness of an attorney to practice law, and ethical
consideration 1-5 which states "A lawyer should be temperate and
dignified, and should refrain from all illegal and morally
reprehensible conduct."61 The Court suspended Steffes' license for
attorney who filed sexual harassment charges against Fineli, who settled the claim for
$25,000.
55. Id. at 121. The Court found it was important that Fineli had not demonstrated a
pattern of abuse and harassment, was not criminally prosecuted for the crime, and had
settled the clients lawsuit. Id.
56. Id. at 121 (citing DisciplinaryCounsel v. Booher, 664 N.E.2d 522 (1996)).
57. Jennifer Myers, To Regulate Or Not To Regulate Attorney-Client Sex? The Ethical
Question In Pennsylvania, 69 Temp. L. Rev. 741, 767 (1996) (arguing for a per se rule
prohibiting attorney client sexual relations in Pennsylvania).
58. 588 N.W.2d 121 (1999).
59. Id. Steffes was representing the client in a drug prosecution and told her that he
would use the photographs to help influence the jury if the jurors were mostly male because
the client had a nice body. Id. at 122.
60. Id. The client stated that she was confused by what was happening, that she was in
trouble. Id.
61. Id. Some argue that it is the client who has the power in the attorney-client
relationship because they can always terminate the relationship and seek another attorney.
Myers, note 56 (citing to Clinton Collins, Jr. & Phyllis Karasov, Lovers At Law: Can an
Attorney Become Sexually Involved with His or Her Client and Yet Remain Free from Ethical
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two years and found that he had exploited a very vulnerable client
62
for his own sexual gratification.
Marilyn R. Peterson identifies the importance clients place on
their relationship with their attorney, "from the client's perspective,
professional authority and compliance with it are the means to
achieving a common purpose."6 Ms. Peterson goes on to discuss
that it is the client's faith in the professional's abilities to respond
to his or her needs that enables them to comply automatically and
without hesitation to any requests the professional may make upon
them.64 The attorney client relationship is typically unequal, the
client must rely on the attorney's special knowledge and skill to
solve the client's problem and trust that the attorney will act in the
clients best interests.6 5 The attorney is placed at a great advantage
to the client and, in effect, is given great power over the client, as
she is in control of a situation that could have a great impact upon
the client's life.6
In re Heard, decided on September 24, 1998, involved a clear-cut
case of "moral turpitude" and it further illustrates many of the
dangers inherent to both the attorney and the client when they
begin a sexual relationship. Heard was representing his client,
23-year-old Katrina Menz, a passenger who was seriously injured in
a motorcycle accident, at the request of her mother.6 Because of
his access to Menz's medical records and case file, Heard was
aware of her vulnerabilities, specifically her problems with drug
and alcohol abuse.6 Heard took Menz to several bars to discuss her
Entanglements?, Bench & Bar, Sept. 1993, 19, 21). This isn't always the case, as Steffes'
client pointed out, that she didn't have anywhere else to go. Many clients cannot afford the
legal fees to hire another attorney and are forced to remain in the situation.
62. Id. at 124. Steffes tried to argue that his client did not resist or exhibit emotion
when she was photographed. Id. The Court stated that Steffes' ethical obligation to the client
did not depend on her financial situation, or whether she had used drugs, or whether she
had the misfortune to suffer from mental illness. Id.
63. Peterson, supra note 1.
64. Id.
65. Myers, supra note 57 at 767. Clients are encouraged to become dependent upon the
attorney so that the attorney can better solve their problems. Id. By accepting help from the
attorney, the client is admitting that they are inferior, at least in their ability to solve this
problem, and must place great trust and confidence upon the attorney. Id. This also gives the
attorney great power and advantage over the client. Id.
66. See supra note 57 at 767; See also note 57.
67. Heard at 820. Menz suffered serious head injuries in the accident and spent one
week in a coma. Id. Heard secured a guardian ad litem for Menz and also instituted a
separate guardianship proceeding which was later dropped. Id.
68. Id. at 821, 822. Heard knew that Menz needed further surgery, was psychologically
and physically impaired, had alcohol and drug abuse problems, and had been sexually
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case, they became intoxicated, and returned to his apartment
where they engaged in consensual sex.6 The Washington Supreme
Court, in rejecting the attorney's argument that he could not be
sanctioned for his behavior unless it was specifically prohibited by
the disciplinary rules, cited to the Illinois case of In re
Disciplinary Proceeding Against Rinella.70 The Rinella Court
stated that "We do not believe that respondent, or any other
member of the bar, could reasonably have considered the conduct
involved here to be acceptable behavior under the rules governing
the legal profession."71 The Court also relied on its decision in
Haley v. Medical Disciplinary Board where it held that, despite
the absence of a rule prohibiting sexual relations with a patient
after the termination of the physician/patient relationship, such a
relationship was an act of moral turpitude.72 The Court stated in
Haley that "conduct occurring after the termination of the
professional relationship and unrelated to the specific technical
skills necessary for the professional practice may still subject a
professional to discipline."7 3 Heard was suspended for two years
and ordered to pay restitution to Menz. 74 The dissent in this case
offers perhaps the strongest argument for an express rule
prohibiting attorney-client sexual relations.7 5 Written by Justice
Sanders and joined by Justice Johnson, the dissent points out that
the Court had rejected a rule prohibiting such behavior and it is
now "legally erroneous, if not patently unfair, to apply a rule
abused. Id. at 822, 827. He was also aware that Menz continued to have memory, reading
comprehension, auditory processing, attention, speech, problem solving, and other cognitive
defects. Id. at 827. Heard was further aware that her medical providers were concerned
about her judgement, safety, and ability to live on her own, and Heard referred to her in his
petition for a guardian ad litem as incompetent and unable to care for herself. Id. at 822,
827.
69. Id. at 822. Heard stated that he was too intoxicated to recall if he had sexual
relations with Menz. Id. at note 3.
70. Id at 826 (citing RineUa, 677 N.E.2.d 909 (1997).
71. Id.
72. Heard, 963 P.2d at 826.
73. Id. at 826, 827. The Court found that Haley had not violated the Medical
disciplinary rule prohibiting sexual relations with a patient because the. patient/physician
relationship had ceased. Id. at 826. The Court found Haley analogous to Heards behavior
because the physician used his professional status and position to sexually exploit a minor,
given his psychological authority and power over the patient, and his behavior cast the
medical profession in disrepute in the eyes of the public.
74. Id. at 829. Heard was charged with a total of eight counts of disciplinary violations,
only one of which involved his sexual relationship with Menz. Id. at 822.
75. Id. at 829.
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without first adopting it."76
The Supreme Court of Pennsylvania recently upheld its
Disciplinary Board's recommendation of a five-year suspension of
an attorney charged with indecent assault in In re Anonymous.77
This case involved an attorney who used a wall calendar to have
indecent sexual contact with his clients.78 The attorney was
charged with three counts of violations of 18 PaC.S.A. §
3126(a)(1) Indecent Assault. 79 The attorney represented the women
in both criminal and divorce actions and would instruct the women
to walk over to a calendar on his wall to pick out court dates, at
which time he would rub up against the women in a sexually
inappropriate mannerm° The Disciplinary Board found that the
attorney violated RPC 8.4(b), which states it is professional
misconduct for a lawyer to commit a criminal act that reflects
adversely on the lawyers honesty, trustworthiness or fitness as a
lawyer in other respects.8 1 The Disciplinary Board stated that the
attorney "would not have been able to accomplish his activities in
such a manner had he been the ordinary man on the street.
Respondent used his stature as an attorney to summon the women
to his office."82
Unfortunately, it is not so easy for the courts and attorneys when
the behavior was not clearly immoral or seemed to be consensual.
When the Indiana Supreme Court decided In the Matter of Manson
on February 25, 1997, it used the fact that Manson had sexual
relations with a client in a military courtroom to boost its
76. Id. at 832. Justice Sanders pointed out that there was no violation under any of the
existing rules for Heards behavior in regard to the sexual relations because it did not
adversely affect Menzs representation. Id. Justice Sanders argued that if it is the courts duty
to uplift the moral character of attorneys, the Court has its work cut out and states that
[t]he majority lacks any principled basis to limit its moral insight to sex merely with clients.
77. In re Anonymous, No. 127 DB 94 (decided by the Supreme Court of Pennsylvania
on June 2, 1998).
78. Id.
79. Id. The attorney was found guilty of all three counts and sentenced to
imprisonment for a period of three to eighteen months and one years probation. Id. at 5, 6.
80. Id. The attorney represented the husband of one of the women in a driving under
the influence charge- and when the woman came to the office to work out her husbands
work release schedule, the attorney asked the woman to approach the calendar on the wall.
Id. at 4. The attorney rubbed his pubic area against her body and then later, when she sat
down, rubbed the same against her knees and rubbed his leg against her body in a sexually
inappropriate manner. Id. The attorney performed similar acts to a woman who he
represented in a divorce action and the girlfriend of a criminal client. Id. at 5.
81. Id. The Board recommended a suspension of five years and the Court granted the
order. Id.
82. Id.
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decision 3 Manson and a female client went out for drinks and then
returned to his office at the Naval Legal Service Office (NLSO) and
proceeded to have sexual intercourse and oral sex in the NLSO
courtroom" The Court suspended Manson for six months, saying
that "respondent's clandestine sexual foray with a client who had
come to him for legal help at a moment of special vulnerability
reflects a profound disrespect for the legal system . . . . "85 The
Court went on to say that the "[u]se of the court's official forum for
the liaison aggravates the misconduct" and that these actions
"erode the public's perception of the integrity of the legal
profession."8 6
III.

THE NEED FOR A PER SE RULE

Whether one is in favor of a rule prohibiting attorney client
sexual relations or of the opinion the existing rules are sufficient,
sex with a client brings up many the issues for discussion. This
section attempts to address concerns on both sides of the debate.
Because attorneys are in the business of serving their clients,
examining the harm that results to the client will be explored first.
It has long been recognized in the fields of medicine, therapy,
teaching or religion that relationships with patients, students,
members of the congregation, and those in need are taboo.
Unfortunately, these have been occurring with great frequency of
late and have been in the public eye for some time.87 Freud first
recognized the phenomena of transference in 1915 during his work
with Anna 0. and warned that therapists should not take advantage
of the patients "longing for love" and should abstain from sexual
involvement. 88 The American Psychiatric Association Code of
83. In the Matter of Manson, 676 N.E.2d 347 (1997). Manson was serving as a legal
assistance attorney with the Naval Legal Services Office as well as serving as a special
assistant to the United States Attorney at Kings Bay Naval Base. Id. Manson met his client in
his capacity as a legal assistance attorney when he advised her about issues related to her
divorce and child custody matters. Id.
84. Manson met with the client again in his capacity as special assistant to the United
States Attorney to discuss dismissing her traffic ticket. Id. It was after this meeting that
Manson suggested they go out for drinks. Id. The client willingly accompanied Manson. Id.
85.

Id.

86. Id. at 347, 348. The Court found that Manson had violated Ind. Professional
Conduct Rule 8.4(d) in that his conduct was prejudicial to the administration of justice.
87. Cases involving teachers and clergy, although involving similar issues such as
transference and authority figures, there may be the additional criminal elements if a child is
involved.
88. Peter Gay, The Freud Reader, 378 W W. Norton & Company, 1989; Gary Richard
Schoener, Sexual Exploitation Historical Overview, Advocate Web Hope <http://
www.advocateweb.com/hope/historicaloverview.htm> (visited September 8, 1999); See supra
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Professional Ethics states that sexual contact between psychiatrists
and their patients is unethical and recognizes that during therapy,
the patient must reveal their deepest needs, desires, feelings, and
fears which can give rise to "a whole range of emotions, including
sexual feelings." 9 Freud warned that becoming involved with a
patient would be disastrous for the patient, as her feelings were
not true feelings toward the therapist, but represented unresolved
issues in her life. 90
Freud also cautioned physicians about "counter-transference", the
physicians' own reactions and feelings toward the patient and their
work together.91 The client's "respect, adoration, or love may satisfy
narcissistic needs of the fiduciary, thereby 'rewarding' him or her,
and leading to feelings of attraction for the client."92 Freud urged
therapists that, however highly they might prize love, they must
prize more highly the opportunity to help their patient and not
exploit the client's feelings for the therapist's own sexual
gratification. 93 The phenomena of transference is not unique to
physicians and therapists, but is seen in other professional
relationships involving a great deal of trust and reliance, including
the attorney-client relationship. 94 Unfortunately, unlike physicians
and therapists, most attorney's are not aware of transference and
even fewer are trained to handle a situation involving a client's
sexual feelings or advances.
There are many who disagree that transference is a problem in
the attorney client relationship. 95 Opponents argue that transference
occurs in any relationship and it is more dangerous in the therapy
situation because the therapist is skilled in how to manipulate the
client's feelings. 96 A few feminists even argue that a per se rule
banning attorney-client sexual relations perpetuates female
inferiority and takes away a woman's autonomy in making sexual
decisions for herself, as most of these situations involve female
note 56 at 778. Transference involves the clients feelings for someone else projected upon
someone who now represents that person to the client. Id.
89.

APA online, Patient/TherapistSexual Contact <http://www.psych.org/public-info/

PATIEN-I.HTM> (visited September 8, 1999).
90. See supra note 88 at 379.
91. See supra note 1 at 251.
92.

93.
94.
95.
Freud, a
96.

Id.

Supra note 88 at 386.
See supra note 1 at 251; note 81
Mischler, supra note 2 at 253. Mischler argues that transference was discovered by
misogynist, and is a tool of the oppression of women. Id. at 253-56.
Id. at 254.
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clients and male attorneys.97 They argue that a woman is capable of
consenting to a dual relationship with her attorney, like in any
conflict situation. 98 This idea presupposes that most women will be
familiar with principles of transference, client inferiority and
vulnerability, and will be fully able to appreciate any conflict that
may arise.
Another problem with this theory is that the rule is not aimed at
the client, but rather is a tool to help the attorney conform her
conduct to that which is expected by the Bar and the public.99 It is
well within the client's power to choose to sleep with whomever
she desires, but it is the attorney responsibility to not enter into a
relationship that may be harmful to his legal representation of that
client. The average attorney may not be well versed in Freud and
psychoanalytic theory, but the potential harm to a client's case and
to the legal profession should be obvious to him. Unfortunately that
is not always the case and the consequences to the client can be
severe. A recent case in Missouri involved a criminal attorney who
was having an affair with her client. 1°° The attorney became so
involved in the relationship that her judgement was "clouded by the
romance" and she advised her client to decline a plea bargain
which would have spared him the death penalty and offered an
opportunity for parole. 10 1 The client was convicted and the death
penalty was imposed. 10 2 His appeal was denied. °u
As every court stated in the opinions mentioned in this comment,
when attorneys engage in sexual relations with their clients, the
public's confidence in the legal system suffers. With every lawyer
who is publicly disciplined for sexual conduct with clients, the
public's trust in the legal system erodes, making them less willing
to come to an attorney and place their trust and their lives in the
attorney's hands. Despite the potential economic harm to an
attorney's business, opponents argue that it should be the attorney's
97. Id. at 255-56 (citing Adrienne Rich, Of Woman Born: Motherhood As Experience
and Institution 55 (1976)). Mischler is correct that the majority of cases involve female
clients and male attorneys, however, that is not absolute.
98. Id.
99. Similar to statutory rape laws, it is not the young women who is punished for
engaging in sexual relations with the older person. The law is aimed at protecting these
women, as disciplinary rules are to protect the client, male or female.
100. Paul S. Reed, lawyers, clients, sex and . . . death? - Clients & sex a bad mix for
both lawyers and clients, About.com (August 24, 1999) <http://law.tqn.com/library/weekly/
aa980216.html>.
101. Id.
102. Id.
103. Id.
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choice and rules prohibiting attorney-client sexual relationships
infringe upon the attorney's constitutional rights of association and
privacy.104
The United States Supreme Court has specifically recognized a
fundamental right to privacy that extends to matters involving
procreation, marriage, contraception and abortion.10 5 However, the
Court has said this right is not absolute and can be infringed upon
if there is a compelling state interest and the legislation is narrowly
tailored.10 6 The Court has declined to extend this right to
homosexual relationships and stated that not every kind of private
sexual contact between consenting adults is constitutionally
insulated from state proscription. 10 7 The California Supreme Court
rejected this argument specifically in regard to an attorneys sexual
privacy rights in the case of Barbara A. v. John G., decided in
1983.108 The Court stated that an individual's right to privacy has
been sanctioned in both criminal and civil law and that the state
has a fundamental right to enact laws which promote public health,
welfare, and safety, even those though may invade the other's right
to privacy.'09 The Court went on to say that even sexual relations
between married partners was not entirely protected, "[tihe ancient
policy of protecting the privacy of the marriage bed is outweighed
in the modem view by the grievous harm to a man or woman
caused by spousal rape." 110 As the Court pointed out, the right to
privacy is a freedom to be carefully guarded, however, it does not
104. Anthony E. Davis, Sexual Confusion: Attorney-Client Sex and the Need for a
Clear Ethical Rule, 7 Notre Dame J.L. Ethics and Pub. Poly 57 (1993); Myers, supra note 57.
105. Griswold v. Connecticut, 381 U.S. 479, 485-86 (1965) and Eisenstadt v. Baird, 405
U.S. 438 (1972) (both dealing with contraception); Roe v. Wade, 410 U.S. 113 (1973) (dealing
with abortion). In Carey v. Population Services International,431 U.S. 678 , 688-89 (1977)
these three cases were interpreted as construing the Due Process Clause of the Fourteenth
Amendment to confer a fundamental individual right to decide whether or not to beget or
bear a child. Bowers v. Hardwick, 106 S.Ct. 2841, 2844 (1986)
106. Griswold, 381 U.S. at 485-86.
107. Bowers, 106 S.Ct. at 244.
108. 193 Cal.Rptr. 422 (1983). Attorney filed suit seeking to recover fees in a family law
matter and the female client cross-claimed to recover for damages she suffered from an
ectopic pregnancy. Id. at 425-26. The attorney had falsely represented to the client that he
was unable to get anyone pregnant. Id. at 426. The Court found that the attorney-client
relationship produced in the client a sense of trust in the attorney and she justifiably relied
on his representations. Id. At this time, the State Bar of California had not enacted a Rule
dealing with this issue, but had issued Legal Ethics Opinion No. 475, advising attorneys that
it was unethical to engage in sexual relations with a client while representing them in a
divorce action. Id. at note 11.
109. Id.
110. Id. (citing to Freeman, But If You Can't Rape Your Wife, Who[m] Can You Rape?:
The Marital Rape Exemption Re-Examined (1981) 15 Family LQ. 1.)
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insulate a person from all judicial inquiry into his or her sexual
relations. 11 '
The constitutional right to freedom of association was
established in Roberts v. United States Jaycees in 1984.112 In
Roberts the Court discussed the importance of familial relationships
and the constitutional protections offered to one in areas such as
the choice of one's spouse, but pointed out that there are areas
where the state can interfere if it is to serve a compelling state
interest that cannot be achieved by less restrictive means." 3 The
argument that a rule prohibiting attorney client sexual relations in
all situations infringes upon the attorney's freedom of sexual
expression is weak. The attorney is free to engage in sexual
relations with whomever he or she chooses. He is not free to
continue the attorney client relationship. The Constitutions of most
states have given their highest court exclusive power to supervise
and regulate the conduct of attorneys within that state. 1 4 Existing
rules already prohibit certain types of attorney associations that
may present a conflict of interest or otherwise be harmful to the
client. A per se rule prohibiting attorneys from having sex with
their clients is a further extension of these rules promulgated in
order to address situations where the attorney and the client may
5
not realize the harm that could, and often does, result."
Lack of notice that sexual relations with clients is prohibited is
another constitutional argument commonly asserted by attorneys in
111. Id. at 431. The Court stated that one sexual partner should not be insulated by the
right to privacy when he inflicts tortious harm upon the other. Id. The Court recognized that
the client could have a cause of action if she proved the existence of a fiduciary
relationship, which would shift the burden to the attorney to prove informed consent. Id.
112. 468 U.S. 609 (1984)(holding that the application of the Minnesota Human Rights
act to compel the Jaycees to accept women did not abridge the male members' freedom of
intimate association or expressive association).
113. Id. at 621, 623. The Supreme Court has rejected the right to freedom of
association in cases where exercise of that right infringes upon the legal rights of another.
Romer v. Evans, 517 U.S. 620 (1996) (freedom of association of landlords and employers who
have personal or religious objections to homosexuality not justification for amendment
denying this group equal protection); Madsen v. Womens Health Center, 512 U.S. 753 (1994)
(freedom of association of abortion protestors does not extend to joining with others for
purposes of depriving third parties of their rights to abortion.)
114. In Pennsylvania, the Supreme Court has interpreted Article V, Section 10(c) to
give it inherent and exclusive power to supervise the conduct of attorneys who are its
officers. PennsylvaniaPublic Utility Commission Bar Association v. Thornburgh,434 A.2d
1327 (Pa.Cmwlth.1981)
115. This idea at first seems to bolster the argument that existing conflict of interest
rules are sufficient to prevent attorneys from entering into harmful sexual relations, but as
previously stated in this comment, that idea presupposes both parties will recognize
potential harm and be fully able to appreciate the consequences.
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defense of their conduct and was recently rejected by the Kansas
Supreme Court in In the matter of Berg.116 Berg, a domestic
relations attorney disciplined for having sexual relations with three
female clients, asserted that it would be unfair to punish him as he
was not on notice that his behavior was potentially unethical." 7
Berg also argued that the disciplinary rules relating to sexual
relations were in a constant state of change and that "the danger
posed to female clients was part of a changing scene.""18 The Court
did not find Berg's argument persuasive as he cited no authority to
support his position and the Court was unaware of any case the
specifically allowed attorney-client sexual relations. 19 To the
contrary, the Court found there was significant authority, including
the 207 cases cited by Berg, as well as ABA Formal Opinion 92-364,
which found attorney-client sexual relations to be unethical.' 20 The
Court supported the disciplinary panel when it concluded "[miore
vulnerable and emotionally distraught clients are difficult . . . to
imagine."' 21 The panel found the women were "vulnerable and in
desperate need of advice, counsel, and support that could have
been provided by a good lawyer. Instead they found a sex addict
who manipulated and controlled them." 122
Arguments such as Berg's have many flaws, as the Court pointed
out, chief among them is that lawyers are aware that the Rules of
Professional Conduct exist in similar forms in every state and that
all lawyers must observe the rules or be subject to discipline. The
preamble to the ABA Model Rules states "Every lawyer is
responsible for observance of the Rules of Professional
Conduct. . . . Neglect of these responsibilities compromises the
independence of the profession and the public interest which it
serves." 123 In addition, beginning in 1998, all lawyers were required
116. In the Matter of Berg, 955 P2d 1240 (1998).
117. Id. at 1252. Berg engaged in sexual relations with three female clients, identified
as KLC., R.M., and A.C. Id. Berg represented all three women in divorce and custody
matters. Id.
118. Id. at 1251. Berg also argued he should not be punished for his actions as he
would be the first attorney in the state to be punished. Id. at 1253. The Court found this to
be a lame excuse especially in light of the fact that Berg was previously placed on probation
and received an informal admonition for his conduct. Id.
119. Id.
120. Id. at 1253. The Court also rejected Bergs arguments that his constitutional rights
were violated. Id.
121. Id. at 1255.
122. Id. at 1256. Berg argued in mitigation that he was a sex addict. Id. at 1247.
123. ABA MODEL RULES OF PROFESSIONAL CONDUCT, PREAMBLE: A LAWYERS RESPONSIBIIEs,
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to pass the Multi State Professional Responsibility Exam before
they were admitted to practice in their respective states. Lack of
notice of the problems presented when an attorney becomes
sexually involved with her client can certainly be avoided if a per
se rule were included in the Model Rules, as well as the rules and
codes of each state.
The client's right to an attorney has also been asserted as a
reason rules against attorney client sexual relations are
unconstitutional. 124 Opponents argue that forcing a client in a
criminal proceeding to choose between a sexual and a professional
relationship with her attorney interferes with the client's Sixth
Amendment right to legal assistance. 125 The Supreme Court has
126
recognized that right to counsel of one's choice is not absolute.
The Court stated that this right is circumscribed in several
important respects already in that a criminal defendant's right to
represent himself does not encompass an advocate that is not a
member of the bar, nor does his right to counsel encompass an
advocate whom he cannot afford or who has declined to represent
him, or an attorney who had a substantial relationship with an
127
opposing party.
The arguments seem to be endless, but eventually the issue will
need to be decided individually by each state. The 2000 release of
the ABAs amended rules may prompt some states to follow suit.
The case of Musick v. Musick, which the West Virginia Supreme
Court was asked to consider shortly before enacting Rule 8.4(g),
perhaps best illustrates the dilemma for the states highest courts.' 28
When this case was considered, West Virginia's rule provided a per
se ban on sexual relations with a client in a domestic relations
action, except adoption, but the rest of the rule further obfuscated
the dilemma for an attorney and for the courts. 129 The case
124. Myers, supra note 57 at 760.
125. Id. The Sixth Amendment to the Constitution guarantees the [i]n all criminal
prosecutions, the accused shall enjoy the right to have the Assistance of Counsel for his
defence. Wheat v. United States, 486 U.S. 153, 158 (1988)
126. Wheat, 486 U.S. at 159. The Court found that the District Courts have latitude in
rejecting a clients waiver of conflict. Id. at 162. The Court cited to United States v. Dolan,
570 F2d 1177, 1184 (3rd. Cir. 1978) which said [WIhen a trial court finds an actual conflict of
interest which impairs the ability of a criminal defendant's chosen counsel to conform with
the ABA Code of Professional Responsibility, the court should not be required to tolerate an
inadequate representation of a defendant. Id.
127. Id.
128. Musick v. Musick, 453 S.E.2d 361, 363 (WVa. 1994). The rule was not final when
the Court heard this case, but was open for public comment. Id.
129. Id. West Virginia Rules of Prof. Conduct 8.4(g) as proposed provided
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involved the issue of whether an attorney should be disqualified
from representing a client with whom he was engaging in sexual
relations. 130 The Court stated that "Clearly, it is a better practice for
attorneys not to engage in sexual relationships with any client in
any type of case," but went on to say because no existing provision
of the rules prohibited an attorney-client relationship, "a lawyer's
conduct of engaging in sexual relations with a client is not, in and
of itself, a breach of professional responsibility at this time." The
Court noted that "it is tempting to adopt an ethical standard which
would prohibit such relationships with clients. However, due to the
complexity of human relationships and the myriad unique factual
situations which may arise, it is a difficult proposition to write a
rule which is fair and equitable under all circumstances." 13' The
Court got past this concern, however, and enacted the final version
of Rule 8.4(g) which provides a per se ban on all attorney-client
sexual relations during the legal representation unless a prior
32
consensual relationship existed.
It is clear from the number of cases discussed in the comment,
all of which were heard within the last five years, that
attorney-client sexual relations is a growing problem that needs to
be directly addressed by the Bar. Many attorneys are not aware of
the ramifications of having feelings for the client and need to be
educated and warned about the potential harm that could result. In
a recent episode of the lawyer drama The Practice, Eleanor, a
female attorney, rejected a client's advances because she said she
could never be sure she had feelings for him because of who he
was or because she was trying to relive how good it felt to win his
It is professional misconduct for a lawyer to: . . .
(g)Commence sexual relations with the client during representation if the sexual
relations are the result of intimidation, fraud, misrepresentation, coercion, or undue
influence by the lawyer or the lawyer knows or reasonably should know that the
clients ability to consent to sexual relations is impaired by the clients emotional
condition, financial dependency, or some other reason; and a lawyer shall not engage
in sexual relations with the client, under any circumstances, if the representation
involves a domestic relations action, except adoption.
Id.
130. Id. at 362. The attorney, John Anderson, began his relationship with Musick when
he was representing her in divorce proceedings, which were successfully completed. Id. The
representation at issue was in regard to post-divorce proceedings. Id. The Circuit Court of
Mercer County, West Virginia, had certified the question to the court. Id.
131. Id. The Court found it important that the client was not the one to initiate the
proceedings. Id. at note 6. The Court determined that if counsels representation presented a
conflict of interest, the trial court could disqualify him. Id. at 366.
132. WV RPC Rule 8.4 (effective September 1, 1995).
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trial.13 3 Lawyers are human and attention from clients can be very
flattering and, given the hours most attorneys work, a great avenue
for making personal connections. Unfortunately, most attorneys are
not aware of the dynamics that may be involved and may
misinterpret their own as well as their client's emotions. A per se
rule prohibiting attorney-client sexual relations is needed to protect
both the client and the attorney from suffering a far greater harm
than a broken heart.
Melissa A. Struzzi

133.

Twentieth Century Fox, 1998.

